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Remarks of Denyse Sabagh*
I had some prepared remarks, but since I am the last speaker [on the Immigration Panel] and we don't have much time, I will dispense with them. I want to
give a perspective and my experience as a practicing lawyer after 9/11. But first, I
would like to compliment the panel. It is very interesting to be on a panel with
people of similar and, yet, very different perspectives regarding the same events.
We can all learn from each other. I have had the opportunity to be on a panel
with many of the speakers and also work with Mike Rolince and the FBI, in their
outreach efforts to the Arab Community. But after 9/11 what happened in the
legal world and in the real world was this.
The legal foundation as we knew it changed, and it kept changing rapidly, and we
didn't really know what it was. You have heard today about secret hearings. But,
when they first started, nobody knew what they were. I am a past president of
the American Immigration Lawyers Association. We started to get calls from our
members saying, "Listen, we have a secret hearing." "What is this secret hearing?" "I don't know about this secret hearing." And the lawyers tried to determine the legal basis for the hearings. We asked the government if there was a
legal memorandum and were told there was not. After many calls and investigation, we finally found out that the Chief Judge of the Executive Office of Immigration Review had issued a memorandum which gave specific instructions on
how to handle hearings for people whose cases the government wished to keep
secret. It wasn't published and there was no guidance given to the legal
community.
So it took us a while to understand what was going on and what the memorandum said. As it turned out, the memorandum was referring to a regulation which
already existed, which usually gives the immigrant the opportunity to ask for a
closed hearing for various reasons. It is a regulation which is used on a case by
case basis. But, this memorandum created a blanket basis to close hearings for
people who had been deemed to be on some special interest list from the Attorney General.
The practical reality, on the ground, was that the lawyer would go to these hearings. The case was not on the docket so lawyers weren't even sure they had a
case. When the case did come up, someone came out of the courtroom to advise
that case was being called. The entire courtroom was cleared. Nobody else was
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allowed in the courtroom except for the judge, the lawyer, the client and the trial
attorney for the government. In these seciret hearing cases, the Immigration Service (now Immigration & Customs Enforcement) had made a decision for "no
bond." So, at the time of the hearing, the clients were in jail. The lawyers would
file bond requests and provide evidence that the client was not a flight risk or a
danger to the community, the normal legal standard.
However, the normal legal standard was not applied. The reality on the ground
was that you are looking at an immigration judge and saying, "I believe my client
is entitled to bond." And the Judge is looking at you thinking, "You have got to
be out of your mind. You think we are going to give this guy a bond after he's
been painted with the terrorism brush?" The government supported their position with a memorandum that was provided in court on the day of the hearing. It
was the same affidavit in each case but with a short part about the particular
person. It was an affidavit from the FBI prepared for the purpose of keeping
people in jail. The memorandum didn't talk much about the specific individual.
It was about eight pages of general and inflammatory information of the events
of 9/11. And, maybe one page about the client. At the end of the memorandum,
it basically said the FBI is gathering and culling information that may corroborate
or diminish our current suspicions of the individual who had been detained. The
FBI has been unable to rule out the possibility that the respondent is somehow
linked to, or possessed knowledge of, the terrorist attacks. So basically what it
said was, "We can't rule him in, and we can't rule him out, so, judge, you must
keep him in jail until we figure it out."
Well, I guess Mike [Rolince, an FBI Special Agent participating on the panel]
would say that is a fair thing to do. However, it seems less fair when you have a
client sitting in jail for months and the FBI still hasn't figured it out. In addition,
in many cases, the clients wanted to cooperate. The lawyer advised the FBI that
the clients were willing to cooperate. In many cases, the lawyers advised that the
client would talk to whoever they wanted them to talk to. The clients would say,
"We didn't have anything to do with it." But it didn't matter; it was like talking
to the wall. I can't tell you how many conversations I had with either the Immigration Service or FBI. I said, "Listen, we will cooperate. We will do whatever it
takes. What's the problem? Tell us what the problem is." The answer was "I'm
sorry we can't talk to you about it." My response was "Can you give me any
information about it?" The answer was "No." In many instances, the clients did
cooperate with the FBI, were interviewed numerous times, but yet they still sat in
jail for months. This treatment also highlighted a very serious concern that the
foundation of our legal system was changing from "innocent until proven guilty"
to "guilty until proven innocent."
In essence, many people, even those who cooperated with the FBI, ended up in
jail, not because of terrorist activities, but because of immigration violations. In
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many instances, the immigration violations were minimal, such as a student who
dropped to a lower course load, or visitors who overstayed their visa. They were
not horrible or tremendously terrible violations. Nor were they bad people. However, they were kept in jail for these violations. Also, many people did cooperate
with the FBI and some of them landed in jail because of the cooperation. I represent a lot of Arab and Muslim clients in the community and most of them
want to cooperate. I have not represented one who doesn't want to help. Half
the time, I am the one that says, "Well wait a minute, let's talk about what you
are going to talk about to see if there is any exposure."
One of the other things that happened was the new close working relationship
between the FBI and the Department of Homeland Security. Under the circumstances, it made sense. However, the lines of authority and communication were
blurred. The lack of clarity and transparency in its implementation were unnecessary and made things very difficult. Before 9/11, an immigration agent would
be the law enforcement officer with authority. After 9/11, we would see both the
immigration agents and the FBI agents knocking on doors of clients, in many
instances, around five and six in the morning, to arrest people. It was not clear
who was running the case and who had the ultimate authority. In particular, a
constant refrain when talking to an immigration agent would be, "Well, we need
to get clearance from the FBI before your guy will get out."
Now, a couple of years later and with the benefit of experience, it is clear that the
lines of authority must be clear and the process must be transparent. We are a
nation of laws. It is critical to maintain our system of due process, especially in
times of crisis. If a person is going to be arrested, he must know why and understand the process articulated in order to defend himself.
One of the most immediate actions taken after 9/11 was passage of the Patriot
Act. The truth be told, Congress didn't need the Patriot Act for the immigration
issues. It was overkill. They already had a ton of laws and regulations on the
books and then they made more. In terms of the detentions, most immigrants
weren't detained under the Patriot Act. They were detained under existing immigration regulations and new regulations. A panoply of new regulations was published after 9/11. The first regulation that was passed was September 20, 2001,
nine days after 9/11. It was a regulation that allowed detention without charges
for forty-eight hours or an additional reasonable period of time, in the event of
an emergency or other extraordinary circumstances.
So what do you think the government used to detain people? They used the
regulations; they didn't need the Patriot Act. They then published a regulation
on October 31, 2001, which provided for automatic stays of bond decisions. In
the event your client was lucky enough to get an immigration judge who ordered
a bond based upon a strong presentation of evidence proving that he was not a
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flight risk or danger to the community, he still wouldn't get out of jail. Most
people detained after 9/11 stayed in jail for long periods of time even though they
had no relation to 9/11.
These are just some of the regulations and policies that went into effect. If I had
more time I would go through all of them with you.
I wanted to comment on Mike's comments saying that the FBI doesn't ask questions about a person's religion. They didn't have to ask those questions because
they had only targeted most males from Arab and Muslim countries.
This is the reality of how things happened on the ground.

